IN THE UNI TED STATES BANKRUPTCY COURT FOR
THE EASTERN DI STRI CT OF TENNESSEE

I N RE
NO. 1-88-00033
SOUTHWEST EQUI PMENT RENTAL, | NC.
d. b.a. SOUTHWEST MOTOR FREI GHT

Chapter 7

N N N’ e e

Debt or

MEMORANDUM

This case is before the court upon the trustee's objection to
ClaimNo. 818 of the Internal Revenue Service ("IRS"). The facts
are undi sputed and are set out in the briefs of the parties. Es-
sentially, the IRS possesses a sizable claim against the estate
that is secured by a federal tax lien. Although at the tinme the
debtor's petition was filed, the estate had no assets agai nst whi ch
the tax lien could attach, the trustee is currently pursuing a num
ber of preference and fraudul ent conveyance acti ons, sone of which
have already resulted in recoveries for the estate. The I RS cl ai ns
t hat any postpetition recoveries are subject toits tax lien. The
trustee argues the tax |ien does not extend to postpetition recov-

eries by the trustee.

The IRS's tax lien is a statutory lien created by § 6321 of
the Internal Revenue Code. 26 U S.C A 8 6321 (Wst 1989). The
tax lien reaches all property or rights to property of the taxpay-
er, including property acquired after the date of assessnent.
Gass City Bank v. United States, 326 U. S. 265 (1945). Because it

is astatutory lien, and therefore not a |lien consensual ly granted
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by the debtor pursuant to a security agreenent, it is not subject
to the provisions of § 552(a) of the Bankruptcy Code whi ch provi des
that "property acquired by the estate or by the debtor after com
mencenent of the case is not subject to any lien resulting fromany
security agreenent entered into by the debtor before conmencenent
of the case.” 11 U S.C. A 8 552(a) (West 1993); United States v.
Booth Tow Servs., 64 B.R 539, 542 (WD. M. 1985); Inre Frost, 19
B.R 804, 808 (Bankr. D. Kansas 1982), rev'd on other grounds, 47
B.R 961 (D. Kan. 1985).

The trustee does not contend 8§ 552(a) limts the IRS s tax
lien to the debtor's prepetition property. Rather, the trustee
seeks to renove postpetition recoveries fromthe effect of the tax
lien by arguing (1) the tax lien is void pursuant to § 506(d) of
t he Bankruptcy Code; and (2) the tax |lien does not reach assets
acquired by the estate after the filing of the bankruptcy petition.

The trustee's first argunent presupposes that a secured cred-
itor's lienin a chapter 7 case can be voided or "stripped" to the
extent of the value of any collateral securing the claim This
argument relies upon the purported interplay between the provisions
of 88 506(a) and 506(d) of the Bankruptcy Code. 11 U. S.C A 88§
505(a), (d) (West 1993). Pursuant to 8 506(a), a claim allowed
under 8 502 is bifurcated into classes of secured clains and un-
secured clainms. Generally, under 8§ 506(a) a claimis an all owed
secured claimto the extent of the value of the collateral and an

unsecured claimto the extent of any deficiency. Having determ ned



the all owed secured portion of the claim one then turns to the
provi sions of § 506(d) which provide that to the extent a claimis
objected to, and is not an allowed secured claim such lien is

voi d.

The trustee contends the val ue of the secured portion of the
| RS cl ai mshoul d be determ ned as of the date the bankruptcy peti -
tion was filed. At that tine, the trustee argues the val ue of the
assets securing the IRS cl ai mwas zero and the | RS woul d not be en-
titled to an all owed secured claim Hence, the trustee concl udes
t hat pursuant to 8 506(d), the IRS s tax lien is void and cannot

attach to after acquired property.

The trustee has cited a nunber of cases that support his
theory the tax lien can be voided pursuant to 8 506(d) after de-
termining the extent of the all owed secured claimunder § 506(a).
See Inre May Reporting Servs., 115 B.R 652 (Bankr. S. Dak. 1990);
In re Dente/Pender, 60 B.R 164 (Bankr. MD. Fla. 1986); In re
Frost, 19 B.R 804 (Bankr. D. Kan. 1982), rev'd on ot her grounds,
47 B.R 961 (D. Kan. 1985). The problemw th this argunent is that
it overlooks Dewsnup v. Timm 112 S. C. 773 (1992), a Suprene
Court case that dealt directly with the issue of lien stripping

under 8§ 506(d) in a chapter 7 case.

Noting the term "all owed secured claint mght arguably have
t he sane neaning for purposes of 8 506(d) that it does for 8§ 506

(a), the Court nevertheless found the termnology in 8 506 to be



anbi guous. Consequently, it was the Court's view that given the
anbiguity, it was not convinced that Congress intended to depart
fromthe pre-bankruptcy Code rules that |iens pass through bank-
ruptcy unaffected. It concluded that 8 506(d) allows |Iien avoid-
ance only if the underlying claimis disallowed, and not if a por-
tion of the claimis deemed unsecured by operation of 8§ 506(a).
Cases subsequent to Dewsnup have relied upon Dewsnup in refusing to
void tax liens on the basis of 88 506(a) and 506(d). See Warner v.
United States (In re Warner), 146 B.R 253 (N.D. Cal. 1992);
Koppersmth v. United States (In re Koppersmth), 156 B.R 537
(Bankr. S.D. Tex. 1993); Matter of Fink, 153 B.R 883 (Bankr. D
Neb. 1993). Simlarly, the Dewsnup hol ding precludes the voiding

of the IRS' s tax lien in this case under § 506.

The trustee al so argues that evenif the IRS s tax lien is not
voi ded under § 506(d), it does not attach to postpetition property
of the debtor. The court disagrees. The trustee points to no
ot her provision of the Bankruptcy Code that would void the I RS tax
lien. In In re National Financial Alternatives, 96 B.R 844
(Bankr. N.D. Ill. 1989), the court had to determne the relative
priority between a secured creditor and the IRS asserting a tax
lien. 1In the course of its opinion, the court noted that "to the
extent that the tax lien in this case is not voided pursuant to 8
506(d) of the Bankruptcy Code, it would continue to attach to
property obtained by NFA [the debtor in possession] after the

conmencenent of the case, subject to any interest of the Bank in



post-petition proceeds allowed under 8 6323(c) of the Interna
Revenue Code." 1d. at 849. Because under Dewsnup the tax lien in
this case i s not voi ded pursuant to 8 506 (d), it would continue to

attach to postpetition property acquired by the debtor's estate.

The trustee relies upon In re May Reporting Servs., 115 B.R
652 (Bankr. S. Dak. 1990), in arguing the tax |ien does not extend
to postpetition property of the debtor. In May Reporting, the IRS
and anot her creditor were battling over which creditor was entitl ed
topriority in accounts receivabl e recei ved by the debtor after the
filing of the bankruptcy petition. The court stated "to the ex-
tent that the IRS's tax lien is not voided under 11 U S.C. § 506
(d), it continues to attach to property obtained by My after
conmencenent of this case, subject to any interest of First Bank in
post-petition proceeds all owed per 26 U.S.C. 6323(c)." Id. at 657.
The court went onto state, "[t]he filing of a bankruptcy petition,
however, creates a separate estate constituting the debtor's
property . . . The separate estate, bankruptcy equities entitling
the debtor to a fresh start, and precedence sever the interest of
both creditors in post-petition accounts receivabl e absent trace-
abl e pre-petition proceeds.” |Id. at 657-58. The court cited no
statute or case authority that supported the proposition the tax
lien would not attach to postpetition property recovered by the

debtor's estate.

To the extent the May Reporting court was asserting that the

bankruptcy estate is a separate entity from the taxpayer and
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therefore properties acquired by the estate postpetition cannot
secure a prepetition tax obligation, the court rejects this rea-
soning. |If such were the case, § 552 of the Bankruptcy Code would
be superfluous. As the court stated in In re National Financial
Alternative, "[i]f pre-petition liens generally did not attach to
property acqui red by a debtor post-petition, because the debtor in
possession (or the estate) is a separate entity, then 8 552 would
be entirely unnecessary.” 1d. at 849 n.10. The court went on to
explain in some detail how such a rule would al so place an i npos-
sible burden onthe IRSin attenpting to enforce tax |iens agai nst

accounts receivabl e or other inpernmanent assets. Id.

Finally, the trustee argues that the IRS tax |ien shoul d not
cover preference and fraudul ent conveyance recoveries because of
policy reasons. Wile policy argunents may be nade by both sides
on this issue, the court nust follow what it perceives the lawto
be regardless of what it thinks the |aw ought to be. Gven the
fact that neither 8 552 nor 8 506 cuts off the IRS tax lien, the
court is of the opinion that the IRS naintains its tax lien with
respect to postpetition recoveries by the estate. Cf. C aussen
Concrete Co. v. Wal ker (Matter of Lively), 74 B.R 238 (Bankr. S.D.
Ga. 1987) (judgnent lien enforceable against property of estate
recovered by trustee for benefit of estate after filing of debtor's

bankruptcy petition).

Accordingly, the trustee's objectiontothe IRSclaimw Il be

overruled. An appropriate order will enter.

6



JOHN C. COXX
United States Bankruptcy Judge



